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{Company Did Yot Constitute Adegquate Comprtitiou to Asmare
Reasonable Price). B-189629. August 26, 1977. S pp.

Decision ne: Wessel Co., Inc.; by Milton Socolar (for Elmar B. )
Staats, Comptrolle General). i

Issue Area; Pederal Procurement of Goods and Services (1900).

Contact: Office of the General Counsel: Procurement Taw IY.

Budget Punction: General Goverui:ent: Dther Geueral G,vernment i
(806) . ;

Crgqanization Concerned: Government Printing Office; Quill
Printing Corp.

‘tthority: Pederal Property and nduinistratIVe Servicas. nct (an
U.Sef}s 311)e P.P.R, 1-2.807-1(b). P.P.B; 1-2.807-2. P, PR
1-2.404<1. 4 C.P.R, 20.7. B-$688429 (1977). B-181057 (1378).
B-188179 (1977). 56 Coap. Gen. 369, %6 Comp. Gen. 371, 372.
49 Comp. Gen. 211.'#9 Como, Gen. 215. 40 Comp. Gen. 671, 4O
Comp. Géh; 674. %3 Cowmp. Gen. 586,

The sole hidder protested the, rejection of Lts bia and
the readvertisement under revised specifilationis. Since adeguate
competition was not elicited under the original mollicitation to
assure a reasonabla ptice, the protester's arguments were not
relevart to the circumstances of the crse. (SW)
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THE COVIPTROLLER GENERAL
OF THE UNTED STATES

wWASIHINGBTON, D.C, 2O0BA4aR

DECISION

FILE: B-189629 | CATE; August 26, 1977
MATTER OF: The Vessel Company

DIGESTY:

1, Rejection oé only timeLy bid due to determination of price
unreasonsbleness, and subsequent readvertisement under
revised specifications, is not improper. Regulation provid-
ing that award ''shall be made'" wlien less than three bids
are received does not preclude rejection of bids when com-
pelling reason to do so exists,

2, Determination as to reasonebLevess of bid price is matter
of agency discretion which will not be questioned absent a
clear abuzse of discrction.

3. Objection tc publlc openi%; ofisole bid, which was subse-
quently rejected as unreasonebfy high, on grounds that con-
trscring officer knew of bid price prior to opeiing, is
denied since wull bids recelived prior to bid opening must be
publiﬂly opened and recoxded.

The Wessél COmpeny (wessel) has protested the rejection of
itu bid, ‘the sola bid under Government Printing Office (GPQ)
Jacket Number 237u537§ snd the. subsequent resdverticement of the
requirement u.ider revised spec ricstionsxfOrlowing GP0O's determi-
nation that Wessél's bid 'did not constitute adequate competition
to assure a reasonable price and that revised specifications

- would engender grester competition rnlulting 1h more reasonable

prires. Wessel requests cancellatiin of the award 'to Quill Printing
Cocporstlon, the low bidder under the. readvertised procurement,
and reinstatement of the original invitation with award to Wessel,

 Wessel contends that it is improper for the contrecting
officer to resolicit the requirement after public: exposure of
Nesdel's price and tejection of Wessel's hid for the stated rea-
ion because the contracring 0ffirar was allegedly aware of Wessel's
»id price prior to bid opening since Wessel submitted a telegraphic
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R-189629

rather than a sealed bid, Wessel furthor arguea that Federal
Procurement Regulations (PPR) :1-2, 407 l(b) (1964 ed,) pre-
cludes the' contracting officer, in instances wherc 'fewer than
three bids are received, froi. undertaklng corrective actinn to
increase competition on that procurement, but instead mandetto
that award "shall be made", Wessel also aassertr that there was
no compelling reason to expose Wesscl's. bid and then 1e,e-t it,
since it was known fzrom the prior, procurement history of the
ftem that competition was extremely Limited » €specially since
Wessel was the only bidder under the most recent procurement,in

1976, and becsuse the bid "was only 22 percent above Raiid’ McNally's
contract price for the August 1975 procurement,' the only contract

awarded to a hidier other chan Weisel between mid-1975 and mid-
1977. Wesisel objects to any comparison of the price of its

rejected bid to both of its 1976 bids waich ‘'obviously represented

efforts to obtain contraere firrespectiv> of their non-profitability,

and instead suggests that *L;.j*‘re should be considered reason.
able in view of the 1975 price and subsequent inflation,

GPO's initial invitation (fﬂr purchase of change of addresu
kits for the u.s,. Postal. aervice) was mailed to 20 firms, How-
ever, when bids were cpened on June 27," 1977, the only bid eligi-
ble for consideraticn was Wessel's at $344) 000, A late bid from
Quill Printing Company in the amount of $282,500 was received
and could not be considered, Beceuﬂe Wessel's unit price Rf
$34.40 per thousand kits was apprtninetely 24 .percent higrer than
the previous Wessel contract unit price of $27, 70{,6?0 conductcd
an investigation to determine if there was a plausible explane-
tion for the "much higher" bid price. GPO discovered that only
21 firms had the capability of meeting the specifications, biit
that with a reduction of the '"trim size", potantlal bidders would

nuinber 401,

Accordingly, Wessel's bid was rejected and the requirement
readvertised under revised Specifications specifying one less
card in the kit, a reduced trim size, and an' extended delivery
schedule, Bids for the teadvertised requirement wereopened
July 20, 1977. Of the 12 responses received,\Quill was the low
bidder at $267,179 for a unit price of $26.18/m, and Wessel was
fifth low at $29h 000 for a unit price of 529, 40/m. Award was
made to Quill. .

Although the Federel Procurement Roguletions, promulgated
~ursuant to the Federal Property and Administrative Services Act,
are not applicable to PO, see 44 U.S.C. 8 311 (1970), we are
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advised thot the agency follows them as a matter of proctioe
beeouse'GPO has not prouulgoted {'ts own comprehensive procure-
ment reg\loliono, sad that GPO believes its actions in this
casé' comport with those regulations, Accordingly, in review-
ing GPO's aetiono, we must conoider the applicable piovisions
of those regulatlons.

l“

We, “el rhlios on FPR i 1-2 AOh-l(a) and 8 1-2,407-1(b),
The former statea that presprvation of the integiity of the
oompetitive hioding system dictates that after Lids have been
opened, award shoulid be made Lo the low, responsive, responsoi-
ble bidder unless there is a compelling reason to reject all
bids and cancel the invitation., The latter etateo:

v A |\:

nig leoo than three bids havo been received, the

oontraoting o‘ficer shull examine, to the extent

dﬂomed appropriate in accordance with' ogency pro-

ceo ros, the ;Teason for the" small number’ of bids

rece ved. The puzpoﬁ \of thi's exeminarion .s to

aacerrazn whether the small number of responses

io\ottr butable to. en abaence pf anv of thefpie-

requisiteg}of formal advortising * * %, Award

shall be madsy however the, recoxd or the invita-

,  tion“for bids k& * shall’include a racomaenda-

tiop by the contracting officer for corrective

action which should be taken to jucrease competi-

tion in ‘future procuirements of the same or similar

'items. | ,

; Y

Wessol sta\ee that the oontraoting otfioer violoted both provi-
sions becauoo "theTe was 70 compelling reason to expose and then
réject" Wessel's bld and hecause' the latter provision precludes
bid rejection in order to-ootain greater competition in any pro-
curement where less than three bids are received

We: do not agree.;‘Although a compelling 'reason . must exist .
to warront rejection o£\a11 'bids aft 1 bid opening, FPR 8 1-2, 404 1
(b) permits the cancellation afEer b: d opening but" prior to award
fox a number of enumereﬁed reasons, *ncluding when 'all- aceeptable
bids received are at unreesonable prices" (FPR § 1-2, 404-1(0)(5)‘
and vhen "bids received did\not provide comﬁbtition which was
edequato to insure reasonable prices.. (FFR § 1-2"404-1(b)(7)).
Moreover, FPR & 1-2,407-2 requirves that a contracting officer not
award a contract until he determines, inter alia, that prices
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offered are rteasonable, The requirement for a determination of
price reasonableless ia not exempted in instances where just one
hid is received but, to the contrary, the provision requires
that “particular care' be taken where only '3 single'bid is
received, L. this regaxd, we have upheld the cancellation of ‘an.

IFB and regolicitation wheie only two bids were received and both
were detemined unreasonsble as to price, See, e.g., C.J. Coakley

Company, Inc., »-181057, July 23, 1974, 74-2 CPD 51, The mandate

of FPR 8 1-2,407-1(b) that award '"shall be made" means only that

the receipt of less than thzee bids is not by itself a Lasis for

rejection of all bids on the ground that adequate competUtion was
not obtained. It does not preclude rojeckion if there i:s other-

wiscz a compelling reason to do so,

The record reveals ‘that the principal reason for 1eje¢taon
of Wessel's bid was a determination that its price was excessive,
It was only because Véssel’q.current bid wus 24 percent above
last year's contract price that its reasonableness was questioned
and it appeirs that GPO rejected Wessel's bid because it was. .
excessive as to price and not merely for the sake of engnndering
more competition, -In this regard, Wessel was.the only bidder in
the September 1976 procurement. of ‘the item, /and its unit price
of $27,70 vas found reasonable and accepted: notwithstanding a
lack: of competition. We have no reason to believe that its sole
bid in this instance would not have bann likewise accepted hut

f~+"" r5 excessive bid price,

B OYRE S U RO - .
sl upon a'determination of price urreagonavleness is a matter

R ;-/l-r'

'We have hgldﬁihgﬁgtheerjéét;on«bf'hilsacCeptaﬁlebldb

o._ «dministrative discré:fon which wil .ot be questioned
bairing fraud or bad:falth-or unless otherwinre unreasonable,
McCarthy' Manufacturing Company, 56 Comp, Gen. 2f9, 371-2 (1977),
77-1 CPD 116; Valley Cement Constructiin, Inc,, B-188429, May 25,
1977, 77-1 CPD 366,

With regard to Wessel!s arguments that it was impropér to

use that firm's pridr contract prices 3s a point of reference
for a determination of price unriascnablenéss, we find nothing

in. the record which' shows that GPO should have’ krown that Wessel's
prior contract'pri'des were 'at unprifitable levels.  Moreover,

during a conference conducted by ‘this Gffice pursuant. to 4 C,F.R,
8 20.7 (1977), GPO officials advised that their estimate for the
effort (prior to the specification Tevision) was $285,000, and
that this took into account sich variubles as labor cost

increase, adjustments to the cost of paper, etc. The record
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affords us no basis to dispute the validity of that estimate or
to conclude that the determination of price unreasonableness
was either freudulent, unrzasonable, or not made in good £aith.
)
Gon,erniré the argument ‘that” he contracting officer
lhOULd not have exposed Weseel'o b{d in order to reject it
becauve he already knew the price. and presumavly its excessive
nature, the contracting officer rcates that he did not have
posselsion of Wessel's telegraphic bid until the time of bid
opening}beceuae the bid, although received by the GPO Teleplione
Section on June 24, 1977, was safeguarded until tre June 27 bid

'opening. In any event, FPR & 1-2,402 Tequires that all bids

received prior to the time set for bid opening be publicly
opcned, recorded,land subject to examinatiocn by any interested
persons, Accordingly, the contracting officer was required to
publicly open the WESse' bid,

e heve reviowed the eeveral authorities cited by Wessel
forx the&proposition‘that 1ts bid should have been Accepted.
Zssentially, they inyolve siEﬁatio 78 in which we,did not find
a cqppelling reason for cancellation end resolicitation, and

therefore recommended reinstatement o: the original invitation.

See' 49 Comp. Gen, 211, 215 (1969); 40 Comp, Geém, 671, 674 (1961);

GAF Cotporation; et alii\'33 Comp. Gen, 586 (1974), 74-1 CED 68;
end Suburlian .Industrial . Maintenance Compgﬁx, B-i88179, June 28,
1977, 77-1 CPD 455, Howevar, none, of those cases involved the
rejection of bids due to on .agancy determination of price unrea-
sonableness, and we therefore fail to see their relevance t5 the

circumstances of the instsnt case,

The protest is denied.

%Lf{f}in

L Comp troller/General
nf the United States






